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DANGEROUS SEXUAL OFFENDERS LEGISLATION AMENDMENT BILL 2015 
Committee 

Resumed from 7 April. The Deputy Chair of Committees (Hon Amber-Jade Sanderson) in the chair; 
Hon Michael Mischin (Attorney General) in charge of the bill. 

Clause 20: Section 23 amended — 
Progress was reported on the following amendment moved by Hon Adele Farina — 

Page 17, line 21 to page 18, line 16 — To delete the lines and insert — 
20. Section 23 amended 

Delete section 23 and replace with: 

23. Court shall order detention 
(1) If the court is satisfied, on the balance of probabilities, that the person who is subject 

to the supervision order is contravening, or has contravened, a condition of the 
supervision order, the court shall make a continuing detention order in relation to the 
person. 

(2) Subject to (1), if the court is satisfied, on the balance of probabilities, that the person 
who is subject to the supervision order is likely to contravene a condition of the 
supervision order, the court may — 

(a) make an order amending the conditions of the supervision order, or 
extending the period for which the offender is to be subject to the conditions 
of the supervision order, or both; or 

(b) if the court is also satisfied that there is an unacceptable risk that, if an order 
under this paragraph were not made, the person would commit a serious 
sexual offence, make a continuing detention order in relation to the person; 
or 

(c) make no order. 
(3) In considering whether it is satisfied as required in subsection (2)(b), the court must 

disregard the possibility that the person might temporarily be prevented from 
committing a serious sexual offence by imprisonment, by remand in custody or by the 
imposition of bail conditions. 

(4) In deciding whether to make an order under subsection (2) the paramount 
consideration is to be the need to ensure adequate protection of the community. 

Hon ADELE FARINA: Sorry, I am just clarifying that we are on clause 20 and, as I recall, I moved the 
amendment and I believe the Attorney General put the government’s position. I do not know whether there is 
anything further to add about that amendment.  
Hon MICHAEL MISCHIN: I have just lost my place as to where we are. I have a whole pile of material and 
I have to try to get to the right place. We are dealing with the supplementary notice paper and the proposed 
amendment to clause — 
The DEPUTY CHAIR: It is to clause 20, page 17, line 21 to page 18, line 16, to delete the lines and insert. 
Attorney General, do you wish to proceed without your advisers or wait until they arrive? 
Hon MICHAEL MISCHIN: No, I intend to proceed for the time being, thank you. I appreciate the chamber’s 
indulgence in that regard and the member’s understanding. 
I think I might have addressed part of this already on the last occasion and indicated that the government could 
not support the proposed amendment for a variety of reasons. It proposes to remove the capacity of the court to 
continue an offender on a supervision order when an offender is alleged to have contravened or is contravening 
a supervision order. I have already described the carefully struck breach and contravention arrangements under 
the current legislation. The proposed amendment would not further the achievement of the objects of the 
Dangerous Sexual Offenders Act. There are situations, for instance, when contravention proceedings may be 
brought and an outcome sought as being an amendment of the supervision order—for example, the extension of 
the term of the order—and it may be that there are features of the order that require amendment that will result, if 
this amendment is passed in the manner proposed, in a return to custody. It does not seem to provide sufficient 
latitude for the court to deal with the matters on their merits, having regard to the seriousness of the 
contraventions. It is my understanding that the opposition was against mandatory consequences and the removal 
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of discretion of courts, but it appears not to be in this case. Nevertheless, there is a proportionality balance within 
the current legislation. This proposed amendment would not achieve that and the government cannot support it. 

Division 
Amendment put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the 
ayes, with the following result — 

Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Ken Travers 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Lynn MacLaren Hon Sally Talbot  
 

Noes (20) 

Hon Martin Aldridge Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 
 

            
Pairs 

 Hon Kate Doust Hon Liz Behjat 
 Hon Darren West Hon Jacqui Boydell 
Amendment thus negatived. 
Clause put and passed. 
Clauses 21 and 22 put and passed. 
Clause 23: Section 27 amended — 
Hon MICHAEL MISCHIN: The government’s position is that it will now oppose the passage of this clause. It 
originally sought to amend section 27 of the act by deleting “detailed” and a requirement that reasons must be 
given at the time the order is made. The original thinking behind the proposed amendment was primarily 
motivated out of a desire by the Supreme Court that considered the specification for detailed reasons was 
unnecessary, but otherwise that the delivery of reasons at the time the order was made also imposed an 
unnecessary burden on the court and that detailed reasons could be delivered at some stage afterwards. However, 
on further consideration the government has elected to maintain the current practice and will not proceed with 
that amendment. I will oppose the passage of clause 23, which would amend section 27. 

Hon ADELE FARINA: I am interested in a fuller explanation from the Attorney General. I expect that the draft 
bill went before cabinet and was approved by cabinet. Now we have a proposed amendment by the government, 
to a bill approved by cabinet, which at some point the government thought was appropriate to remove the 
requirement for the courts to give detailed reasons at the time of the decision. I understand, from what the 
Attorney General has just said, that a submission from the Supreme Court explained that it is not always possible 
to give detailed reasons at the time of making the decision. Now we are seeing a reversal of that position. 
I wonder whether something was triggered between the time the draft bill went to cabinet, and was approved by 
cabinet in the form in which it was presented to this house, and today, when the Attorney General moved an 
amendment not to proceed with the proposed amendment to the bill. I want to know whether some trigger 
occurred that has resulted in a 180-degree turnaround of the government’s position on this issue. 

Hon MICHAEL MISCHIN: It happens from time to time that upon further consideration of the import and 
effect of proposed amendments to legislation, the government may choose to abandon certain courses of action 
that seemed to be a good idea at the time. Considerable consultation took place in the lead-up to the legislation 
but also subsequently. In those circumstances it was felt that the current practice ought to be maintained rather 
than attempt to alter it. 

Clause put and negatived. 

Clauses 24 to 28 put and passed. 
Clause 29: Section 33 amended — 
Hon ADELE FARINA: I move — 

Page 22, after line 2 — To insert —  
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(2A) A court may only make a supervision order under subsection (1)(b)(ii) if the court is 
satisfied that the offender will comply with the conditions stated in the order. 

(2B) The offender has the onus of satisfying the court as described in subsection (2). 

(2)  In considering whether to make a supervision order under subsection (1)(b)(ii), the court 
must disregard the fact that the person will be subject to electronic monitoring if 
a supervision order under subsection (1)(b)(ii) is made. 

This amendment is similar to the proposed amendment to clause 17. The opposition believes that this will tighten 
the legislation and will put some onus on the offender to satisfy the court that the offender will comply with the 
conditions stated in the court order. We think that this actually provides an additional level of tightening of the 
legislation. We do not think that implementing this amendment creates any onerous imposition or difficulty for 
the court ; in fact, the proposed amendment will deliver a better outcome. I note that the Attorney General 
opposed a similar amendment to clause 17 so I expect that he will take the same position with this amendment. 
In stating the government’s position, can the Attorney General also address the issue of whether the courts, in 
determining what conditions are stated in an order, will now have regard to the fact that the person will be 
subject to electronic monitoring if a supervision order is made? 

Hon MICHAEL MISCHIN: This is a very similar amendment to that proposed at clause 17. The government 
does not support the proposed amendment. The difference between the proposed amendments at clauses 17 and 
29 is that clause 29 would have amended section 33 of the act, which deals with what the court may order 
following a periodic review of an offender’s detention in custody. This amendment, in proposing that some onus 
be put upon the offender to satisfy the court that they will comply with the conditions of the supervision order, is 
pointless in that it adds nothing to the substance of the act. Bearing in mind the paramountcy of safety to the 
community, the court has to be satisfied, before making any order that relieves an offender from being detained 
in custody but allowed supervision in the community, that the offender will comply with the proposed order. 
Following any periodic review of a person’s detention under section 31 of the act, if the court finds that an 
offender is a serious danger to the community, under the meaning of that phrase as set out in section 7 of the act, 
the court has to do one of two things: it either affirms the continuing detention order, or rescinds the continuing 
detention order and makes an order for supervision in the community. As I pointed out, one consideration the 
court has to bear in mind—indeed the paramount consideration—is the safe and adequate protection of the 
community. An offender could be released on supervision only if it is consistent with the paramount 
consideration of ensuring that the community is adequately protected. If the court is not satisfied of that, 
whoever bears the onus of proof, whoever advances the evidence but on the whole of the evidence, then it is 
immaterial who puts the evidence before the court; the court simply cannot order the release of the offender.  

There was a suggestion at one stage—I think by the member for Butler, on the radio—that an offender could 
theoretically discharge this onus by satisfying the court that they would comply with the order by agreeing to 
what is commonly known as chemical castration. Firstly, not every potential offender would be able to take such 
medication. Secondly, there may be medical reasons that medication is not a possible tool for the management of 
some offenders. Quite apart from its efficacy in some cases, because of the dosages that may be required, it may 
be that the offender has liver or kidney impairments or other medical conditions that would result in harm if that 
sort of medication were taken. If an offender is able to take medication, and the taking of that medication 
persuades the court, along with all the other available evidence, that the community can be adequately protected 
by a supervision order, properly crafted, the offender may be released; otherwise not. What is proposed by the 
amendment does not add anything to the substance of the legislation. It also needs to be understood that 
anti-libidinal medication is not a cure for sexual offending; it is a tool that can potentially be used with other 
appropriate tools available to the court and to authorities to manage and hopefully treat an offender. I think that 
suffices to show that what is proposed would merely complicate the operation of the legislation, and could lead 
to unforeseen consequences in requiring the courts to try to make sense of the introduction of a novel concept 
into the legislation. It might appear as though it is doing something, but my interest is in having effective 
legislation rather than just the appearance of being tough on an offender. The government cannot support the 
amendment, and does not propose to do so. 

Hon ADELE FARINA: Can the Attorney General just answer the question that I have put, which is whether the 
court, when deciding whether to issue a supervision order, has regard to the fact that the person will be subject to 
electronic monitoring. 

Hon MICHAEL MISCHIN: The court has regard to all the mechanisms and tools available to it in determining 
whether an offender is a danger to the community or, having regard to the paramount consideration of ensuring 
the safety of the community, can be managed under a supervision order. One of those tools may very well be 
electronic monitoring, and it appears from some decisions that the courts take that into consideration, but it is not 
a governing consideration. A fair bit has been said alleging, quite wrongly in order to distress the public and to 
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criticise and undermine the government’s electronic monitoring initiative, that somehow it is leading to an 
increase in the release of dangerous sexual offenders into the community. That, in fact, is not the case. The data 
available demonstrate that in the year before global positioning system tracking was introduced, over 53 per cent 
of dangerous sexual offenders were released on supervision orders by the court. In the year 2014–15, nearly 
49 per cent were released. It is not much of a difference, but there is certainly no increase in the number of 
offenders being released on supervision orders. The raw statistics show a fall in the percentage of dangerous 
sexual offenders on supervision orders in the community compared with the previous year, before GPS tracking 
was introduced. The Director of Public Prosecutions has also advised that there seems to be no trend of an 
increase in the number of offenders being released simply by way of the availability of GPS tracking. 

Is it something the courts will take into account? Yes, probably in the same way as whether there is a police 
station in the neighbourhood, whether there are other means of monitoring an offender’s movements, where the 
offender is living, and what support systems the offender may have in place that will mitigate against the 
offender breaching orders governing his behaviour and are designed to control him, but it is never the sole 
consideration that the court takes into account, as opposed to all the other factors that a court ordinarily would 
take into account. 

Hon ADELE FARINA: When I went through the case of McGarry, and the most recent decision by the court in 
relation to the consideration of whether he should be released on a supervision order, I found quite a detailed 
discussion about the fact that the electronic monitoring devices that we use here in Western Australia are 
problematic in that there are black spots in a lot of areas where it is not possible to monitor the device. Comment 
was made that it operated on the 3G system, and whether it should be upgraded to a 4G broadband system. Can 
the Attorney General give us some feedback on those issues that have arisen in relation to electronic monitoring? 
How much reassurance can we have through that electronic monitoring, given the number of blackspots that 
exist in Western Australia? 

Hon MICHAEL MISCHIN: The honourable member has identified a very significant factor that indicates the 
successful operation of the legislation and the way the courts approach the issue. The court was well aware of the 
limitations of electronic tracking. The court gets detailed evidence on the efficacy of GPS tracking in any given 
area that the proposed offender might end up being released into as their permanent address, and weighs up that 
evidence in an appropriate fashion as it would weigh up any other form of evidence, including the efficacy of 
anti-libidinal medication, the inclination of the offender to take it and the capacity to monitor the offender taking 
it, and all the other factors in crafting appropriate orders. Significantly, in the threshold question of whether, 
having regard to the paramountcy being the safety of the community, the offender can be properly maintained in 
the community under supervision if the court is not satisfied to the appropriate standard—again, it does not 
matter who has or does not have the onus—that the offender can be managed, and that the security of the 
community as the paramount consideration can be maintained, the court keeps the offender in custody. That is 
how the legislation was designed to work when it was passed by the Labor government back in 2005—it came 
into effect in 2006—and that is how it is operating now, and it seems to be operating successfully. 

Hon ADELE FARINA: The Attorney General did not answer my question, which was: what is the government 
doing to address the current problems with electronic monitoring, and is anything being done to improve the 
system? The Attorney General is right; quite a detailed analysis is done to determine whether the location to 
which the offender is to be released and which will be his permanent place of residence is able to be monitored 
or is in a blackspot. However, the offender, once released from a supervision order, is able to move outside that 
area into other areas where there are black spots. Clearly, there is a problem with the technology and we need to 
improve that technology so that we have better coverage throughout the metropolitan area at the very least. The 
question to the Attorney General is: what is the government doing to invest more dollars to improve the system 
to make sure that victims or potential victims can have greater assurance that the person who has the electronic 
tracking device is able to be tracked at all times while wearing that device? 

Hon MICHAEL MISCHIN: It is not particularly relevant to the merits of the proposed amendment, which is to 
tighten up the scheme around the management of dangerous sexual offenders. As I pointed out, GPS tracking in 
its various forms, whether real-time tracking of someone’s movements around an area, an exclusion-type system 
where it will indicate that a person has left a particular perimeter that has been established, or any variation of 
the theme, is simply another tool available to the courts to be considered as part of a potential management of an 
offender in the community. Technology changes quite frequently and I am not privy to the detail of, or any 
information on, the technology that is being used or what improvements are being planned or its limitations. That 
is a matter for the Department of Corrective Services. However, I can say that the court would be given the 
evidence of the metes and bounds of what is available and will take that into account in its decision-making 
process. Confidence in the community is maintained by it understanding that it is simply another factor to be 
taken into account and another tool at the authority’s disposal. I know the opposition wants to make some great 
play that this stuff is not perfect; and, no, it is not, but if opposition members are saying that we should remove 
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GPS tracking as a tool available to the authorities because it does not work 100 per cent of the time in all 
circumstances, they should come out and say so. The government is doing the best it can with what it has and 
with what the technology can do in current circumstances. The community is better served by having something 
that is limited in its efficacy but is at least contributing to the management of offenders, rather than not having it 
at all. I can take the detail of what the technology can do on advisement and have the member briefed in due 
course, but I am not aware of the technology, let alone its limitations in any detail, nor do I suggest that it is 
relevant to the merits of either the bill or the amendments being proposed to it. 

Division 

Amendment put and a division taken, the Deputy Chair (Hon Amber-Jade Sanderson) casting her vote with the 
ayes, with the following result — 

Ayes (11) 

Hon Robin Chapple Hon Sue Ellery Hon Martin Pritchard Hon Ken Travers 
Hon Alanna Clohesy Hon Adele Farina Hon Amber-Jade Sanderson Hon Samantha Rowe (Teller) 
Hon Stephen Dawson Hon Lynn MacLaren Hon Sally Talbot  

 

Noes (20) 

Hon Martin Aldridge Hon Brian Ellis Hon Alyssa Hayden Hon Robyn McSweeney 
Hon Ken Baston Hon Donna Faragher Hon Col Holt Hon Michael Mischin 
Hon Paul Brown Hon Nick Goiran Hon Peter Katsambanis Hon Helen Morton 
Hon Jim Chown Hon Dave Grills Hon Mark Lewis Hon Simon O’Brien 
Hon Peter Collier Hon Nigel Hallett Hon Rick Mazza Hon Phil Edman (Teller) 

 

            

Pairs 

 Hon Kate Doust Hon Jacqui Boydell 
 Hon Darren West Hon Liz Behjat 

Amendment thus negatived. 

Clause put and passed. 
Clause 30: Section 34 amended — 
Hon MICHAEL MISCHIN: I move — 

Page 22, lines 17 to 23 — To delete the lines and insert — 
21 days after the date of the decision. 

It is an amendment, ultimately, to section 34 of the substantive act. It appears in part 4 of the Dangerous Sexual 
Offenders Act, which itself deals with appeals from decisions under the legislation. The substantive effect of the 
amendment is the introduction of a 21-day time limit after the making of a decision for the appeal to be 
commenced. The amendment as currently framed in clause 30 accommodated the proposed amendment to 
section 27, which allowed for the delivery of reasons at some time after the making of the decision. As that 
proposed amendment has now fallen away, the terms of clause 30, insofar as it will affect section 34, can be 
simplified by simply giving reference to 21 days after the date of the decision. I moved the amendment to clause 
30, which will amend section 34. 
Amendment put and passed. 
Clause, as amended, put and passed.  
Clauses 31 to 36 put and passed. 
Clause 37: Section 40AA inserted — 
Hon ADELE FARINA: This clause seeks to insert new proposed section 40AA, headed “Mentally unfit 
offender”. It reads — 

(1) In this section — 
found not mentally fit means found not mentally fit to stand trial under the Criminal Law 
(Mentally Impaired Accused) Act 1996. 

(2) A court may make an order under this Act in respect of an offender even if the offender — 
(a) has been found not mentally fit; or 
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(b) if charged with an offence, would be likely to be found not mentally fit. 
This raises some interesting questions. This provision gives the courts the power to find that a person is 
a dangerous sexual offender without the person having been found guilty of a sexual offence. Therefore, I think 
we should explore this provision a bit further. I understand the reasoning for it. However, the Attorney General 
should provide the chamber with an explanation of how the courts will implement this provision. 
Hon MICHAEL MISCHIN: As Hon Adele Farina indicated, clause 37 proposes to insert a new section 40AA, 
which also seeks to deal with procedural and other arguments about whether orders can be sought or made on the 
basis of the alleged offender being mentally unfit to plead. Clause 5 of the bill seeks to insert a new proposed 
section 4A, which expands the definition of what it means to commit a serious sexual offence and thereby 
expands the operation of the legislation. One of the ways in which it extends the operation of the legislation in 
order to ensure the safety of the community is by making it clear that alleged offenders who are found not 
mentally fit to stand trial can also be considered and dealt with under the legislation. 
The purpose of proposed new section 40AA is to address technical arguments that can be made about whether 
a person poses an unacceptable risk to the community of committing a serious sexual offence. They relate to the 
court determining the risk posed by a person who is, or has been, in custody or detention for a serious sexual 
offence, and whether there is an unacceptable risk that the person will commit a further sexual offence of 
a serious nature within the meaning of the act. The proposed amendment means that the person will not be able 
to avoid being made subject to orders under the Dangerous Sexual Offenders Act by mounting the technical 
argument that their mental health has declined while they have been in prison, hence although there may be an 
unacceptable risk that the person may in future commit a further serious sexual offence, if the person did commit 
such an offence they would be found not mentally fit to stand trial and therefore would not be able to be 
convicted due to unsoundness of mind. This amendment will make it explicit that the act allows for the 
continuing control, care or treatment of that class of person. 
Hon ADELE FARINA: The provisions of the bill and the act allow for the courts to make decisions about 
supervision orders and to continue to hold an offender in detention, or return an offender to detention, if they 
have breached a condition of a supervision order. If a person was found by a court to be in breach of 
a supervision order, for example, but not mentally fit to stand trial, and the court determined that the person be 
returned to detention, is there any prospect that that person could be returned to detention at the facility in 
Beechboro that caters for people who are not mentally fit to plead, or would the person be sent to a prison? 
Hon MICHAEL MISCHIN: I thank Hon Adele Farina for the question, because it is actually a matter of some 
significance for the management of those who are mentally incapable. I think what the member is talking about 
is Bennett Brook. What did the member call it? 

Hon Adele Farina: Beechboro, or Lockridge. 

Hon MICHAEL MISCHIN: It is the Bennett Brook Disability Justice Centre. Just by way of background 
information, to put it in context, the centre that has been established at Bennett Brook is intended to be home to 
no more than 10 people who have been deemed to be mentally impaired accused because of their disability. We 
are talking about mentally impaired other than through a mental illness. If an alleged offender is mentally ill, 
they will be placed in a hospital rather than a disability justice centre. If the level of risk is of that particular 
nature, and the management of the person requires it, that would be the Frankland Centre or a place of that 
character. We are talking here about the Bennett Brook centre, which is for alleged offenders who are mentally 
impaired through some disability, rather than mentally ill. They are people who have been accused, but not 
convicted, of a crime, and who have been deemed by a court to be unfit to plead because of their disability, or 
have been found not responsible for their actions. This small group of people is managed by the 
Mentally Impaired Accused Review Board. Currently, the board has three options available to it when making an 
assessment. Those options are immediate release into the community; incarceration in a prison; or incarceration 
in what is termed a declared place under the Criminal Law (Mentally Impaired Accused) Act. Until recently, 
there has been no declared place in Western Australia; therefore, although the law allowed for sending a person 
to a declared place, that has not been an option. The new disability justice centre is, as the member is aware, the 
first declared place in this state. It provides what the government regards as an appropriate and suitable option to 
house people who do not belong in prison but need to be educated, if you like, and given the opportunity to learn 
behaviour that is more aligned with community expectations and standards. That will help protect them and keep 
them out of trouble so that they do not affect the lives of their fellow citizens. It will also enable them in the 
future to hopefully return to the community and lead their lives without the need for some form of detention by 
the authorities. It is also widely acknowledged that people who are unfit to plead often spend a much longer time 
in prison than if they had been convicted of the substantive offence. That is basically because there has been 
nowhere else for these people to go. Therefore, they continue to present a menace to others, and potentially to 
themselves, and because they are not responsible for their actions, they cannot be controlled in the same manner 
as those who are in control and can be held responsible for their actions. We are dealing with people who are 
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vulnerable and have some intellectual or cognitive disability. Spending time in the secure but hopefully 
home-like environment of a disability justice centre will help those people gain some of the necessary life skills 
and experience to eventually, hopefully, return them to the community where they will not require either 
detention or full-time supervision. 

The manner in which detainees are determined is, initially, by the Mentally Impaired Accused Review Board, 
which conducts statutory reviews of all those detained by way of the Criminal Law (Mentally Impaired Accused) 
Act. It makes the assessment about the levels of risk involved and whether a person is suited to live at the 
disability justice centre. It would consider a range of factors, including whether it would be safe for that person 
to live in that rather lower security environment. People who are dangerous or pose a threat to the community 
may have to remain in prison simply because there is no level of security suitable for their management. So far 
I think no more than two detainees at any one time have been in the disability justice centre at Bennett Brook, 
and those people are carefully determined to be people who would benefit from the environment at 
Bennett Brook, but also ones who, should they abscond, would be considered of low risk to the community. 

Because this is the first disability justice centre and because we are feeling our way for the best means of 
managing these sorts of offenders—of course, whether or not they are responsible for their actions, they have, on 
the evidence available, committed offences that have harmed others or have threatened to harm others—
a cautious approach has been taken. However, I am very hopeful that the disability justice centre will prove to be 
a worthwhile addition to the management of not only those who are mentally impaired and get in trouble with 
the justice system, but also offending generally and the rehabilitation of those people. Ultimately, the minister 
has power of veto over any of the decisions, so a number of checks and balances will be in place in the system to 
ensure that only suitable candidates are housed in that particular environment. 

Clause put and passed. 

Clauses 38 to 59 put and passed. 

Title put and passed. 

Report 

Bill reported, with an amendment, and, by leave, the report adopted. 

Leave granted to proceed forthwith to third reading. 

Third Reading 

HON MICHAEL MISCHIN (North Metropolitan — Attorney General) [4.06 pm]: I move — 

That the bill be now read a third time. 
HON LYNN MacLAREN (South Metropolitan) [4.06 pm]: I want to make a short contribution to the third 
reading of the Dangerous Sexual Offenders Legislation Amendment Bill 2015, because, even following the 
rather lengthy committee stage, the Greens still oppose the bill. I want to respond to a couple of comments of the 
Attorney General about our opposition to the bill so that they are on the record. The Greens’ position is clear: we 
stand on that principle and on the need to consider human rights. The Attorney General mentioned soon after his 
criticism of the Australian Labor Party being politically opportunistic without having regard to principles, ethics, 
commonsense and playing a game of fearmongering that a key purpose of parliamentary debate is for all angles 
to be considered—and it is a fundamental principle. Yes, it is true that the perspective that the Greens brought to 
the debate during the second reading stage was different, but it was an important perspective to bring. It is 
a privilege to raise the fundamental principle of the need to consider human rights. I want it to be clear that the 
Greens are in no way saying that the community does not need to be protected from serious recidivist offending. 
What we are saying is that the concept of preventive detention is problematic and has to be handled very 
delicately to ensure that its use is not at odds with the Constitution of the country. We say that other avenues 
need to be pursued, such as reviewing the Sentencing Act, for example. 
It is important to note at this time, as we are about to consider the third reading and because the 
Attorney General mentioned it, the High Court decision in the case that challenged the Queensland legislation. 
The High Court found in favour of the Queensland legislation, but it is important to note that not all judges were 
in favour of the legislation. In fact, I want to briefly put on the record, as I did during my second reading 
contribution, that the Monash University report, entitled “Preventive Detention for ‘Dangerous’ Offenders in 
Australia: A Critical Analysis and Proposals for Policy Development”, includes a very brief summary of Justice 
Kirby’s dissenting judgement when a bill very similar to and upon which the Dangerous Sexual Offenders 
Legislation Amendment Bill 2015 is based was challenged in the Supreme Court of Queensland. It states — 

Only Kirby J, in his dissenting judgment, held that section 13 of the Dangerous Prisoners 
(Sexual Offenders) Act 2003 (Qld) conferred jurisdiction upon the Supreme Court of Queensland that 
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was repugnant to its integrity as a court. He stated that ‘[i]n this country, judges do not impose 
punishment on people for their beliefs, however foolish or undesirable they may be regarded, nor for 
future crimes that people fear but which those concerned have not committed’ … 
A number of factors were explored by Kirby J, leading to the conclusion that the Act was invalid, such 
as: 

• The Act’s regime is based on unreliable predictions of criminal dangerousness … 
• Detention under the Act is a form of civil commitment of a person to a prison that is in essence 

punitive: ‘the imprisonment “continues” exactly as it was’ … 
• The detention is a form of highly selective punishment directed at ‘a readily identifiable and 

small group of individuals’ … 
• The detention is a form of double and retrospective punishment on a prisoner who has 

completed a judicially imposed sentence … 
It goes on but I wanted to put that on the record as why the Greens are dissenting from this legislation. I draw 
Parliament’s attention to the fact that under the existing Dangerous Sexual Offenders Act there has not been one 
incidence of reoffending for a sexual offence—not one. Less clear is how the act is performing on the other 
objects of the act such as control, care or treatment et cetera. If the sole focus of these amendments is on 
protecting the community, it would seem that there is no evidence to suggest that the act should be further 
strengthened, apart from, as I said in my response to the second reading speech, the provisions for better 
supporting victims. I will continue to argue for the need to provide context for legislation such as this. We cannot 
look at punishment in isolation from rehabilitation or without drawing attention to the contributing factors that 
make these horrendous offences more likely to occur in the first place. Yes, the Greens unapologetically promote 
prevention. Surely we can all agree that we all want a reduction in the number of these offences happening in the 
first place. 
Question put and passed. 
Bill read a third time and transmitted to the Assembly. 
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